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than  the  law  requires,  because  of  that  and  the  considerable  ex- 
pense it  would  incur,  no  personal  examination  was  made  of  it 
this  year. 

During  the  year  the  Home  Cooperative  Co.  of  Kansas  City, 
Mn..  submitted  its  plans  and  credentials  to  this  office.  It  con- 
templated a  combined  building  and  loan  and  life  insurance  bus- 
iness and  was  referred  to  the  Auditor.  It  did  not  qualify  to  enter 
the  State,  but  subsequently  it  advertised  in  some  Montana  news- 
papers ;  at  the  suggestion  of  this  office  the  State  Auditor  notified 
the  Company  to  discontinue,  which  it  did.  A  few  other 
"schemes'  have  had  temporarily  active  agents  in  the  State. 

The  agents  of  legitimate  Building  &  Loan  Assns  have  been 
asked  to  watch  for  and  report  any  solicitation  of  business  by 
unauthorized  companies. 

Seven  new  State  Banks  have  been  incorporated  the  past  year 
and  the  Chinook  State  Bank  has  become  a  National  Bank.  The 
First  Annual  Report  of  this  office,  1895,  showed  nine  banks  un- 
der its  supervision;  there  are  now  twenty-six  (26).  Since  my 
incumbency  the  number  of  banks  has  increased  more  than  half, 
which  makes  considerable  added  work  and  traveling  expence. 
Matters  Needing  Legislative   Attention. 

The  law  defining  the  duties  of  this  office,  (Sec.  491,  page  105, 
Fifth  Eession)  is  contradictory;  paragraph  1  requires  examina- 
tions once  a  pear,  while  paragraphs  2,  4,  and  5  specify  two  ex- 
aminations a  year.  My  predecessor  got  an  opinion  from  the 
Att'y  General  and  acting  on  said  opinion  the  practice  has  been 
but  one  examination,  except  where  special  conditions  made  more 
frequent  examinations  necessary. 

In  my  judgement  two  examinations  of  all  County  and  State 
offices  is  unnecessary.  Under  existing  methods  the  County 
Clerk's  office  is  a  check  on  the  Treasurer,  and  the  latter  makes 
quarterly  reports  to  this  office  and  also  to  County  Commission- 
ers. In  that  report  the  cash  in  Treasurers  office  is  sworn  to  by 
the  Clerk  and  Recorder  and  all  Bank  balances  by  Bank  Cashiers. 
More  than  one  examination,  except  in  the  larger  counties,  or 
for  special  reasons,  is  superfluous;  and  the  expense,  which  two 
examinations  for  all  counties  would  entail,  a  waste  of  money. 
The  requirement  of  two  examinations  annually  in  paragraphs  2, 
4,  and  5  should  be  repealed  because   (1)   it  is  unnecessary,   (2) 
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it  would  double  traveling  expenses,  (3)  it  is  a  physical  impossi- 
bility unless  the  clerical  force  of  office  be  increased. 

Under  the  law  creating  this  office  in  1895,  the  total  salary  and 
expense  was  $7,000.00.  The  Legislature  of  1897  effected  a  sav- 
ing by  fixing  the  salary  of  Examiner  and  Assistant  at  $4,000.00 
and  appropriating  $1,200.00  for  expense.  But  for  the  courtesy 
of  the  railroads  in  granting  passes  the  expense  the  past  year 
would  have  exceeded  the  appropriation.  With  that  aid  the  ex- 
pense the  past  year  has  been  $1,000.00  and  the  payments  by  the 
counties  and  Banks  into  the  Examiner  Fund  this  year  will  equal 
the  salary  and  expense  of  the  office.  The  amount  of  absolutely 
necessary  traveling  is  yearly  increasing  and  as  there  is  no  cer- 
tainty that  railroad  favors  will  be  extended,  an  increase  in  the 
appropriation  for  expense  is  needed.  Every  effort  will  be  made 
to  keep  expense  at  a  minimum  that  is  consistent  with  a  proper 
discharge  of  official  duties  ;  in  my  judgment  the  appropriation 
for  expense  accounts  should  be  $1,600  annually. 

The  office  should  be  self  supporting  and  the  cost  of  examin- 
ations more  equitably  borne  than  at  present.  For  that  reason  the 
following  changes  are  recommended  in  Sec.  497,  Pol.  Code : 
Counties  of  the  7th  class  to  pay  $100.00  each  (instead  of  $75.00)  ; 
Banks  instead  of  $50.00  each  to  be  classified  on  basis  of  capital 
and  pay,  viz : 

Up  to  and  including  $50,000.00  capital $  50.00 

Above  $50,000.00  and  including  $75,000.00  capital. $  75.00 
Above  $75,000.00  capital    $100.00 

These  changes  would  result  in  an  increase  of  income  from  the 
eight  7th  class  counties  of  $200  and  from  all  the  existingBanks  of 
$400.00.  Under  present  law  a  6th  class  county  pays  $150,  while 
the  7th  class  pay  only  $75.00 ;  and  a  bank  with  $100,000.00  as- 
sets pays  the  same  as  one  having  ten  to  thirty  times  that  amount, 
hence  the  changes  suggested  are  just. 

The  income  from  counties  and  banks,  with  the  above  changes 
in  force  would  pay  the  salary,  office  and  traveling  expenses.  This 
income  should  all  be  available  during  the  fiscal  year,  therefore 
the  payments  should  be  obligatory  before  Nov.  30th,  instead  of 
as  at  present,  on  or  before  January  1st. 

Security  bonds  for  State  and  County  funds.  Prior  to  an 
opinion  from  the  Att'y  General,  Oct.  24th,  1901,  that  Sec.  4367 
Pol.  Code  did  not  require  County  Treasurers  to  obtain  a  bond 
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from  banks  having  County  funds  on  deposit,  but  applied  only  to 
State,  my  practice  was  to  insist  that  said  section  required  a  bond 
protecting  both  County  and  State.  In  the  past  such  bonds  have 
saved  the  County  from  loss.  As  under  a  decision  of  the  Su- 
preme Court  of  Montana,  (City  of  Livingston  vs.  Woods,  20 
Mont.  91.)  the  official  bond  of  a  Treasurer  is  not  liable  for  mon- 
eys deposited  in  a  bank  reputed  to  be  sound  and  lost  by  reason 
of  the  banks  subsequent  failure,  the  County  had  no  protection 
for  such  a  deposit  unless  an  adequate  bond  is  furnished  by  the 
bank.  The  need  for  a  statute  that  will  specifically  require  such 
protection  is  obvious.  In  view  of  the  fact  that  banks  have  the 
use  of  large  amounts  of  county  funds  without  paying  interest 
thereon,  they  ought  willingly  to  furnish  good  bonds.  It  is  true 
the  Commissioners  have  authority  to  require  a  bond,  but  they 
have  innumerable  other  duties  and  this  one  escapes  attention 
often  and  if  the  law  made  it  the  duty  of  Treasurer  to  obtain 
a  bond  amply  protecting  the  County  for  funds  in  bank  it  would 
make  easier  and  more  certain  the  protection  sought. 

The  constitutionality  of  Sec.  4074  Pol.  Code,  (License  of  Com- 
mon Carriers)  has  been  questioned.  It  makes  no  provision  for 
licensing  those  doing  a  business  of  from  $40,000.00  to  $50,000.00 
per  quarter,  and  Att'y  Gen.  Nolan  was  strongly  of  the  opinion 
that  this  discrimination,  by  imposing  a  burden  on  some  and  re- 
leiving  others  under  like  circumstances,  violatesthe  14th  Amend- 
ment of  the  U.  S.  Constitution.  At  present  the  effort  to  collect 
these  licenses  is  made  under  Sec.  2751  which  was  part  of  the 
Pol.  Code  as  originally  passed.  The  test  case  against  the  Ex- 
press Co's  under  this  law  was  decided  in  their  favor  and  ap- 
pealed; it   will   come   up   in   the   Supreme   Court   January   next. 

Fees  for  Guardianship  of  Orphans.  Sec.  4637.  Several  times 
this  office  has  has  been  asked  if  when  an  orphan  is  adopted  from 
State  or  charitible  institutions  a  fee  of  $5.00  should  be  collected 
for  filing  the  guardianship  letters.  There  is  no  provision  for 
any  exception  yet  the  waiving  of  a  fee  in  such  cases  seems  to 
many  desirable. 

Banking  Laws.  The  first  report  of  State  Examiner  D.  D.  Bo- 
gart,  contained  the  following,  which  I  deem  worthy  of  repeti- 
tion : 

"Sec,  584  State  Bank  Laws  requires  that  each  association  or- 
ganized under  the  state  law  must  at  all  times  have  on  hand  in 
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available  funds  an  amount  equal  to  at  least  twenty  per  cent  of 
all  its  immediate  liabilities,  etc.  There  is  no  provision  for  en- 
forcing these  requirements  and  it  is  therefore  recommended  that 
said  section  be  amended  by  adding  thereto  the  following: 

"The  State  Examiner  may  notify  any  association  whose  lawful 
money  reserve  shall  be  below  the  amount  required  to  be  on  hand, 
to  make  good  such  reserve,  and  if  such  association  shall  fail  to 
do  so  for  a  period  of  thirty  days  after  such  notice,  the  State 
Examiner  may  impose  a  penalty  of  not  less  than  one  hundred 
dollars  or  more  than  five  hundred  dollars,  which  shall  be  col- 
lected in  the  same  manner  as  other  penalties  prescribed  by  the 
banking  law." 

Companies  escaping  incorporation  fee.  The  total  fees  paid 
Secretary  of  State  would  be  much  larger  but  for  the  practice  of 
citizens  who  to  save  a  few  dollars  incorporate  in  other  states. 
These  parties  avail  themselves  of  the  business  opportunities  in 
this  state  and  oftimes  of  the  protection  afforded  by  our  courts 
and  should  be  compelled  to  pay  the  same  fees  as  loyal  citizens. 
A  law  requiring  those  companies  incorporating  Montana  prop- 
erty in  other  states  to  pay  an  entrance  fee  here,  the  same  in 
amount  as  incorporation  fee  would  have  been,  will  operate  to  in- 
crease the  receipts  and  decrease  overcapitalized  companies. 

Road   Law. 

Incidentally  this  office  has  heard  much  complaint  about  the 
existing  road  law.  While  not  a  part  of  official  duty,  it  has,  fqr 
the  general  good,  sent  to  each  Board  of  County  Commissioners 
a  series  of  questions  on  the  subject.  Twenty-three  counties  re- 
plied ;  three,  Deer  Lodge,  Madison,  and  Sweet  Grass  have  ig- 
nored the  matter,  although  four  requests  were  sent  them.  Of  the 
twenty-three  replying,  only  two,  Granite  and  Powell,  are  served 
as  well  by  the  present  as  by  previous  law ;  twenty-one  counties 
want  it  repealed.  Several  of  these  are  most  emphatic  in  de- 
nouncing the  present  law.  Carbon  County  says  it  costs  them 
$1,600.00  to  disburse  $2,500.00  and  that  the  law  has  no  redeeming 
feature.  Fifteen  counties  report  the  collection  of  per  capita  road 
tax  is  much  less  under  the  present  law,  in  some  fifty  per  cent 
less. 

Various  remedies  are  suggested ;  reenactment  of  the  territorial 
law;  of  the  Code  (1895):  of  the  1897  and  1899  law,  is  advocated 
by  different  counties.     Two  counties  want  Supervisors  elected, 
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while  seven  prefer  an  appointment  by  Commissioners.  A  ma- 
jority favor  abolishing  the  working  out  of  road  tax  and  instead 
require  payment  in  cash.  There  is  an  even  division  of  opinion 
as  to  exempting  men  above  45  from  the  per  capita  tax.  From 
Custer  county  came  a  protest  by  Mr.  S.  F.  Biddle  against  the 
answer  of  the  Commissioners.  The  answers  from  the  twenty 
three  counties,  some  of  which  go  in  to  considerable  detail,  are  on 
file  in  this  office  and  would  be  of  use  to  a  committee  drafting  a 
bill. 

Respectfully  Submitted, 

W.  HUDNALL, 

State   Examiner. 


